James Murs, George 
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For Sir John, Hall Lord Provyft of Edinburgh, Robert 

Chieſly ond James Bowdoun Bailies, Sir Archibald 
Muir , Patrick Halyburtovn , William Acinties, 
VVilliam Hutcheſon, and Gearge Stirling. 
Clerk, RobertBlackwood, V Vil- 


liam Paton and others. 
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=#He Complainersdefigningto get themſelves in to the Magiſtracy of Edis, 
burgh,and to get Mr. David Dalrymple made Conjuna-Clerk with Ante 
M*leod, haye taiſed a ReduGtion before your Lordſhips, of the three laft 
ſucceſſive Ele&ions, upon ſeveral pretended Yiolatians of the Set, and 
concluding farther, that the Defenders may be puniſhed in their Perſons and 
Goods s The which Cotnplaint belt given in, and read before your Lordſhips, 
It was alledged for the Defenders, that there could be no Proceſs for annulling 
the laſt Ele&ion, becauſe all Parties therein concerned were not called, vis. Baile 
Chartres , Baillie Baird, Michael Alan, George Warrander, Andrew Bruce; John 
Robertſon, Hugh Blair; Mr. Henry Ferguſon, Samuel McleBan, Archibald Rule, As 
lexander Thomſon, John Pringk, James Crafurd, william Livingſtoun, William Mel- 
drum, George Dalgleiſh, Members of the Counſel of twenty five, whoſe BleQion- 
cannot ſtand, if the Defenders EleQion beannulled. -—_» " 
To whici it was &<plyed for the Complainers, that the Defenders who are cal- 
led, are the principal Parties concerned in the-leregularities lybelled, fo that there 
was nonecellity tocalltany others; | | | 
Towhich it was Puplyed for the Defenders, that ibeſc of the Magiſtrats and 
Council who are nor called, thothey cantiot be prejudged by any puniſhment, 
concluded againſt the Defenders in their Perſons or (oads, becauſe it is poſſible 
they have been leſs active in the late EleQions than ſome of the Defenders have 
been, yetit is impoſſible that the TRI Wh EleRion can be reduced, and the; 
lection 


2) 
leQion of the other Magiftrats and Members of Council ſtand in force, tho Jeſs 
guilty of he rave. ſince all the Informalities lybelled againſt the Ele&ion of 


any of the Defenders, ſtrike likeways at the EleQion of theſe who are not 
called, and it is 3y«udituw, that parties Rights were ever annulled by a Proceſs 
to which they were not called, and therefore there can be no Proceſs ſuſtained 
'on the firſt Memberof the Concluſion, vis, toannul the Defenders Eledion, till 
the reſt be called, unleſs the Complainers defign, that the Election ſhould fall 
quoad theſe who will not vote for them, and ſhould ſtand good guoad theſe from 
whom they expeR Friendſhip; And as there can be no proceſs quoad the firſt 
Concluſion againſt the Defenderstill the laſt be called, neither can there be any 
| Proceſs quoad the ſecond Concluſion of puniſhing the Defenders in their Perſons 
and Goods, for that if@nſequent from, and dependent on the firſt Conclufion, 
for as long asthe Elections are not annulle?, the Defenders cannot be puniſhed 
for their acceſſion thereto. : TYP: 

Upon this Debate, earning a0 before Anſwer-thereto, Ordained the hail 
Cauſe to'be debate before your Lordſhips: Upon which, the Defenders An- 
ſ[wers to the whole pretended Yiolations Iybelled, were read in your Lordſhipe 


: r Aﬀter whicli the Purſuers infifted on this head, That albeit your Lordſhips had 
*4ppointed' the two Merchant-Counſellors to vote proprio jure, apon a bold and 
 impudent Aﬀertion made by the Defenders Advocats, .yet theſe two Counſellors 
were only allowed to Vote as Proxies, ſo that Sir Archibald Mwir's firſt Election 
to be Provoſt was unwarrantable, being contrair to your Lordſhips Command,and 
iftheſe two old Counſellors had no Right to Yote proprio jure, then the former 
Election of eight Proxies could ndt be quarreled by the Defenders on that 
E OY | 
, To which it was anſwered for the Defenders, That they opponed their former 
Anſwers, viz, that quoad the two firſt Electcons which are now paſt, and the 
perſons thereby choſen gone out of their Office by courſe, there can be no Pro- 
- ceſs for annulling theſe Elections, or turning the Magiſtrats out thereof, but the 
. Complainers, if they deſignto prevent any of theſe Informalities in time to 
come, ought to infiſt in their Declarator before the Judge competent, which 
they raiſed an year and a half ago, ſince all the Complainers miſtakes ariſes from 
their Miſ-interpretation of ſome obſcure paſſages in the Set, which are comp-teat 
' tobe explained by the Lords of the Seſſign. 2. Any pretended Informalities 
in the two laſt Elections, cannot be infifted®on as grounds to annul the laſt Ele. 
ction, otherways the Magiſtracies of Burghs would be very unfſecure for fourty 
' years ſpace, if there were any Errour in the preceeding Elections during that 
time. 3. As to the prerence infiſted on, as to the two old Counſellors which is the 
 Complainers Achilleum Argamentum, choſen out by them of the many Informali- 
' ries lybelled againſe Sir Archibald Mairis two Elections. 
To this it was Anſwered, That tho the Complainers, according to their wonted 
modeſty,do ſay, that it was a bold and impudenr affertion to affirm the old Mer- 
 chant-counſellors had right to Vote proprio jure, yet the Defenders do ſtill aſſert, 
't6at the old Merchant-counſellors are a part of the Council of 30, which Coun- 
cil of 30 is a: pointed for Leeting, and which Council of 3o confiſts of x8 of 
the new Council and 12 of the old, which 12 conſiſts of the 7 old Magiſtrats, 
3 old Merchant-counſellors, and 2 old Tradeſ-counſellors, as appears by the Ser 
pag,5. ſothar in order to the Leeting, no Proxies can be choſen in place of £5 
© 
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| 
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old Merchant-counſe!lors, unleſs they be abſent after they are required to come, 


and therefore ſince theſe that were old Counſellors were received, and Proxies 
choſen for the reft, the EleRion cannor be quarrelled upon that Informality, 


4, By the Books it'is clear, that Captain Baillie was admitted proprio jure, he 
being defigned/an old Counſellor, & not a Proxie, & that Patrick Fohnfloun was 
admitted as a Ptaxie, which was done becauſe he had not been an old Merchant 
counſellor for the year-preceeding, but had been choſen a Merchant-counſellor 
for that current year, and ſhoetly after his being madea Counſellor, he was choſen 


Baillie of Leith, whereby-he became ta be no Member of the Town Council, and 


ſo was capable to be choſen a-Proxie, 


To this it was Replyed, That the Complainers inſiſt on the Nullities of the 
firſt two Elections, only in-order to annul the Jaſt, as being done by theſe per- 


ſons who-hag been themſelves illegally eleted, and that of all theſe Nullities in 
the firſt two EleRions, they. now inſiſted on that anent the two old Merchant- 
counſellors, who (the Detenders ſay ) had right to Vote jure proprio, and which 
was ſoappointed by your Lordſhips, and yer one of them is admitted as a Proxie, 
for albeit Patrick FohnFoxn (who according tothe Defenders own alledgance the 
laſt year before your Lordſhips, was an old Counſellor ) was allowed to Yote, 
yet it was qua Proxie, and not proprio jure, and which the Defenders did of pur- 
poſe, that he'might-not have a Vore in the eleing of the reſt of che Proxies, 
which he would have had it he had voted proprio jure, &yet neither Captain Barl/ze, 
nor he did Vote m the Election of Proxies, for the Books bear no ſuch thing, 
_. To which it was Duplyed for the Detenders, that they Oppone their former 
Anſwers, bearing, that no.intormality in the two firſt Elections can be grounds 
to annu! the laſt Election, it being legally carried on, And as to the Article 
now infiſted on, the Defenders oppone the expreſs words of the Ser, and the 
uncontroverted cuftom of che Burgh, to the Complainers ſhameleſs clamour, in 
calling it a bold and impudent Aſertion, for this Aſſertion 2x jure, viz, 


that oId Counſellors jure proprio, have right to Vote in the Leeting, as being a 


part of the old Counſel of 12, which with the new Council of 18, makes'up 
the number of 30, no man bur the Complainers will controvert, And as to the 
Aflertion #» fao, that Captain Baillze and Patrick Fohnſkoun were both 
old Counſellors, it was a miſtake in the Lawyers, without any deſign, for Captain 
'Baillze's right proprio jure to Vote, had the ſame weight in Law to hinder the 


Election of Proxies for him, as both Captain Baillie and Patrick Fohnſftoun , 


being old Counſellors would have had to have hindered Proxies to'be choſen for 
them, {for one or two, . does not alter the.caſe in Law, for there is dem ju' 6 quo- 
4d partem, 25 5uoad totums and theretore Sir ,Archibalds: Muirs EleQion cannot 
be quarrelled,; becauſe the two old Merchant=Counſellors did not Vote proprio jure, 
ſince de fadFo there was. but one of them an old Counſellor, who is preſumed to 
have Voted accordingly, and the other was choſen as a Proxy, becauſe he was 
Eleged a Counſellor only for that current year, which Counſellors place did 
vaick ſhortly chereatter, by his being made Baillie of Leich, Neither can the 
Complainers pretend any prejudice, by not admitting the. ſaids rwo perſons to 
Vore proprio jure, fince the Complainers cannot deny but both rheir Votes 
were againſt them in the Leeting & Ele&Riongſo that the Complainers could haye 


no advantage by their Voring 1n the Proxies,likeas de fa&Fo, Fames Baillie who was 


the only old Merchant-Counſellor, is preſumed to have Voted in the EleRion of 
Proxies, it he came in before the Proxies were Ele&ed, aftd if he came not in till 


A 2 after 


after the Proxies:-were Ele&ed, then he had no right to Vote, for Votes of 


Coutts are not reſcinded upon the Incoming of Members thereafter that were 
not pxeſenc thereat : and it is ſtrange to pretend that Captain BaiZiz did not. 


Vote in the Ele&ion oof Proxies, becauſe the Books do not bear him to have Vou 


ted thereto, and that he is not marked{ in the Sederant of twenty two, face he. 
_ could not be marked in the Sederuxt, he not being preſent when they ſlate down, 
but being called in thereafter by them, and allowed to Vote as an old Counſel- 


lor,in Obedience to your Lordſhips Order, and ſince there is nothing marked in 
the Books that he deſired a Vote,and was retuſed, ic muſt be preſumed that he 
did Vote to all the Yotesthat were Voted after he came in, for there is nothing 
marked -expteſly that the twenty two did Vote,and not he, ELEC 

Upon this; your Lordſhips appointed the Complainers fo inſiſt upon-the Vis 
olations of the Ser Libelled, to have been madefat the laſt Eleion, RR 

Attet which the Purſuers inſiſted on this Ground, that George Stirling and Wile 
liam Meinzies did Yote in the laſt EleQion, tho they had been more than two years 
on the Council, without being Office-men,or by vertue of their O flice thereon, - 

To which it was Anſwered, that 1illiam Mecinzies was choſen Theſaurer at 
the popular tle&tion, in which he continued till Mariinmef 1690, iter which 
he continued on the Council as old Theſaurer till Fuze 1691, at which time he 
was Ele&ed one of the tour old Baillies, in which Station he continued till Ms 


chaelmafi laſt, and was then choſen old Dean of Guild, and .it cannot be denied, 


bur that Theſaurer, old Theſaurer, old Baillie, and old Dean of Guild are Ofh- 
£685 And for George Stirling, he was by the popular EleRion choſen Trades-coun- 


{ellor, wherein he continued till Michae/maſs 1689, and was then choſen Dea- 


cop of the Chirurgions by his Trade, and Deacon-Conveener by the Magdalen 
Chappel, and a Counſellor by vertue ot. his Office,as Deacon,by the Town Coun- 
cil,, wherein he continued till Mychaelmaſs 1691, and then was choſen a Trades» 
 Counſellor,whereof-there is ogly one year. yet run out ;. and it is cleat by the Ser, 
that a Deacan-Counſellorand a Trades-Counſlellor are diſtin, and+that the Ser 
fqrbids only aCounſellor to continue longer on theCouncil than two years,unleſs 
he bean{O hce-man, or there,by vertue of hisOffice,and therefore GeorgelStirling 
being-there twa. years by. verrue of his Office,as Deacon, and one yeat as Trades- 
Counſellor, he: has not contraveened that part of the Ser, fince it has been the 
.conſtant Cuſtom for Trades.men to be upon the Council two years as Trades» 
Counſellors, and two years as Deacon-Counſelfors, as appears by the Inſtances 
given in the Anſwers, and may be given in ſeveral others. | 
To which it was Replyed, that it appears by the Set, that thete is nothing 
underſtood by Offices thereby, but Proyoſt, Baillies, Dean of Gnild, and The- 
faurer, as appears by the 15 page of the Set, where none are named as Of- 
fice-men bur the ſeyen Magiſtrats, and the words ( or by vertue of their Office 
is only underſtood of the old Magiſtrats, and therefore William Meinzics & George 
Stirling, who were never preſent Magiſtrats, cannot continue longer than two 
years onthe Council by vertue thereof, for a Deacon is nor an Office, and an 
old Mag:ſtrat is not an Office, unleſs in the perſon of him who was once a preſenc 
Magiftrar, and noreſpect can be had ro any former Practice which was a Violation 
of the Ser, the Actet the Convention of States appointing all Elections after the 
popular Election to Sy according to the Ser, t 
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To whichit wasduplyed, thatit isa groſs miſtake to alledge that by the Set the 
preſent Magiſtracy 1s only called an Office, for albeit. in the 15 page of the Set 
the words are(to proceed to the Chooling of the Leetrs to the Magiſtrats and Of- 


ficc-men, ſuch as Provoſt, Baillies, Dean of Gild, and Treaſurer ) yer that does 


not inferr that a Deacon- ſhip 1s not an Office, for the ſubject treated there is not 
all Office-men, but Magiftrats and Office-men who are taxatively exprell ro be 


by the ſabjoyned Exegeſis, Provoſt, Baillies, Dean - of Gild, and. Treaſurer; - 


and the Defenders acknowledge that there is a difference betwixt Office- men 
Simply, and them that are Magiſtrats and Office-men Joyntly : Butro take off 
this Quible as the x0 page of the Set appoints none to be more than. two Fears on 
the Council, except they be Offtice-men,or by. Vertue of their Officez So the i x 
page, in that ſame Chapter, appoints that none be continued in their Ojfice of Deas 
conſhip above two years together, lo that it is undenyable that; by the Set; a Dea- 
conſhip is reckoned an Office, in oppoſition to a fimpleCounſellor, and in Contra- 
diſtinction to a Magiſtrat; whois both a Magiſtrat and .an Office-man Complexs 
ly, urlefs the Complainers would have a priviledge to expound the word Office 
otherwayes in the 10 page, then'in the 11x pagezBecaule it ſerves their Turn;Likeas 
their Fancy in expounding ( Office to be preſent Magiſtracy,and be vertue of their 
Office to be old Magiſtracies)is extravagant, for theſe words are exegetickand ſig- 
nifie the ſame thing, fince an Office-man 1s on the Council be vertue of his Office, 
and he that is on the Council by vertue of his: Office, muſt be an Office-man; apd 
it is certain that theſe words comprehend the O'd and New Magpiſtrats; and the 
Six -ordinary Deacons, and ex:ludes only:the members of CouncilNew andOld, who 
are there only asfingle Counſellors; and it-is ridiculous to pretend that one Choſen 
in place of an old Baillie, or an old Dean of Gild, is not als much an Office-manz 
as he who ferved the year preceeding in whoſe place he is choſeng an evident in- 
| Rance whereof is, that-a Perſon choſen to be old Dean of. Gild;-whq was neyer 
preſent Dean of Gild, Judges'in the Dean of. Gild Gourt,.in-abſence of the preſent 
Dean of Gild,” which he could' not do, -if the old Dean-of Gild, as ſuch, were 
not.an Office-man,and therefore WilliamMeingies, his continoing more then.three 
years under four diſtin& ſucceſiiveCharaQers,andGeorgeSiiriing his comiguing that 
Space under two diſtin CharaGers, can: be conſtruged: no violation 'pf the-Set, 
it having been praiſed in the caſes of William Hamnlioun, Alex arder Reid, Thomas 
Sardilands, Fohn Cunningham, ' Thomas Kinkaid, James Borthwicks Bobs. Mal, 
Thomas Somervel; Alezander Thomſon, James Cockburn, Michael Gibſon, John 'Scog, 
and others. And which' inſtances are adduced-to inſtruct a, conſtant:'Cultom not 
contrair tothe Set;but agreeable thereunto, and which Cuſtom ought to expound 
the Set, if there were any Ambiguity thetein as to this point as'there is none; nei- 
ther does the Act ot Convention cut off all former Immemorial Cuſtoms,  incon-+ 
fiftent with the Set3 : and far leſs theſe Cuſtoms that do Explain and Interpret the 
meaning threof: forthe AR of Convention of Eftates, was only to regulat-the P9- 
pular Ele&ion at that time, which was Judged the only Remedy againſt egcroach- 
ments, made by the late Governments -ypon the priviledge of this Burgh, but 
no wayes deſigned to Regulat -ſubſcquent EleRions,,which the Convention left 
fo be according to-Law, without theleaſt thought of ReQifying any Jmmemorial 
Cuſtoms, prior to the Incroachments made by the late Governments: whic 
Cuſtoms are indeed. apart of the Sett, and conſtuution of the Burgh. . ;, - 
2. The purſuers inſiſted on that pretence that WilliamzCarjs, who was one of 
the eight extraordinary Deacons, was choſen to be one of the Council of ,Twent 
Five, whereby the number of Thirtie Light Electors, was Abridged, which ores 
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| ed the Defenders tothis abſurdity,that they behoved to Elect Thowds Campbel 
as a Proxie to Vote for William Carſe ( who was preſent ) to make up the Num- 


ber of Thirtie Eight, | 

To this it was Anſwered. That the Defenders admire how the Complainexs In- 
genuity allows them to infiſt on fo frivolous a Pretence, which is ſo fully taken 
taken off by the Defenders Anfwers, for the Set putting no Limitation on the 
Council, to chuſe any free Trades-man to be a Trades-Counſellor, to make up 
the ordinary Council of twenty five, that a preſent Deacon without doors ſhould 
be incapable tobe advanced from one of the extraordinary Deacons, to be one 
of the ordinary Council, pafſes the Defen:Jers underſtanding:. for ſince all the 
twenty five of the ordinar Counci] are conftituent Members of the Council of 
thirty eight, what can hinder one of the thirty eight to be advanced to be one 
of the twenty five; for albeit thereby there be a Vacancy q»ead one of the thirty 
eight, that Vacancy has eaſily and frequently been ſupplied, by calling him who 
was formerly Deacon to Yote in his place, conform t» the 19, page of the Set; 
forit cannot be denied, but that a Perſon who is a Member of a Court by his Of 
fice as a Deacon, when he gets an, higher CharaGer in thac Court, to wit, to 
be a Trades -Counſellorhis place is Vacant, and he-as in the firſt Character of a 
Deacon is abſent, ſo that his Room muſt be ſupplied, but there is no Proxie to 
to be choſenfor a Deacon Abſent or Dead, only by the Set,the preceeding Dea- 
con ſupplies the room that was his, and therefore Thowas Campbel did not Vote 
as Proxie for. William Carſe, who was preſent, but did iupply the room of the 
Deacon ofthe Fleſhers in the Council of thirty eight,which was Facant through 
William Carfe his promotion to be a Trades- Counſellor, in the Council of twen- 
fivez and as there 4s no ſhadow of reaſon to complain of this as a Breach of the 
Set, which is ſoagreeable thereunto, and has been the conſtan tpraRtice hitherto, 
ſo it ismoſt malitious in the Complainers to urge the: ſame as a- prejudice done ta 
them, ſince both Williags:Car fe and Thomas Campb:l Voted their way againſt the 
Defenders. And it isadmired how the Complainers juſtific ſome praGtiſ:s,:ho 
contrair tothe Set, becauſe of a long Cuſtom, and yet-quarrel theſe prattiees of 
the Town Council, which are agreeable both to the Set and Cuſtom : becauſe 
they fear that they may Obſtru& their preſent Deſigns 

3. The Compliners did infiſt on this preteuce,that the Proxies who were cho- 
ſen the day. before to Zeet, were thrown out the day of EleRion, though by 
the Set, theſe that Leet areto EleQty and as the Parties for whom they are 
Proxies for Leeting, could not be removed the day of Eletion, no more could 
their Proxies he removed that day: 


To which-the Defenders oppons their former Anſwers, and the Set, which 
does not appoint the thirty that Voted to the Leeting, to Vote at the EleQion 
with the eight extraordinarie Deacons, bit appoints only the thirty of the Old 
and New Council to Yote with the eight extraordinarte Deacons;ard it isſtrange 
to pretend, that becauſe an ordinar Member cannot be changed, therefore his 


Proxie cannot be changed ; for Proxies are only choſen to ſupply the abſcnce of 


Perſonsfor that Diet they are-called to, and are alterable at the Councils Op- 
tion, as is clear by immemorial Cuſtom: and tince Leeting and Electing are 
different things, it 1s not necefſarie that he who was Proxie to the firſt, ſhould be 


Proxie to thefecond : forthen a Perſon whois once a Proxie for a Man,behoved 


to continue as Proxie for him duting all the time of his Office & Abſence, So that 
if a Baillie ſhould go out of the Country the firſt Month of his Election, and be 
abſent all that Year, he that were then choſen Proxie for him, behoved to con- 
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tinue ti]] the end'of that year, PA abſurd, and inconſiftent with the Im. 
memorial Cuſtom of changing of Proxies every Diet,and in this particular caſecom- | 
plained on, there were only three Proxies called in the day of Leeting, ”, 
George Home for the old Provoſt, Alexanger Baird for Samuel Mcclillan who was 
a Merchant»counſellor, and Jewes Bowdoun for George Fullertoun another Mer- 
chant-counſeltor, which George Fullertoun returning che night betore the Electi- 
on, upon the the morrow he Voted jure proprio to the Election : Zikewayes 
George Home Voted as Proxie for the old Provoſt, fo that there were none of the 
Proxies altered but Mexander Baird, to whom the then Provoſt ſent an C ficer 
the night before the Election, to intimate to him, that he needed not come the 
next day to the Council; at which time the Council chufed Fames Bywdoun 
Proxie for Samuel Mcclellar, ſo that Alexander Baird having got tntimation the 
night before, that he was not tobea Proxie to the Election, he could complain 
of no Incivility,being that day Elected a Baillie, Fen + | 

4s The GComplainers infilted on this pretence, that the extraordinary Dea- 
cons were not allowed to Vote at the Ele@ion of Proxies, for m:king up 
the number of, thirty eight EleGors , though'they were preſent and demand: 


To which it was anſwered, That the Defenders oppone their former Anſwers 
and the Set, which appoints, page 19. That if any of the Provſt, Baillics and 
Conncil be abjert , the reW8- who ave preſemt, ſhall chooſe another in their room : by 
which word,Conxne#, is meaned, the Council of thirty for Zeeting, and not the 
Council of thitty elght for EleQing , as appears unanſwerably from this z that 
that Chapter cohcerns two diftin& Points, viz. The ſupplying of abſent Dea- 


. Cons not of the Council, and the ſupplying the room of the Provoſt; Baillies, and 


Council: And as:to the firſt Point, afzent a Deacofi not of the Council, his 
being abſent, it appoints the laſt Deacon , or be that was in the Leet with him; 
to ſupply his room s So that the See determimes who ſhall ſupply the place of ant 
abſent extraordinary Deacon, 'without allowing 2 Protie to be choſen for bim; 
either by the extraordinary Deacons, or by the otdinar Council, or both + And 
then it ſays, 1f any of the Provoſt, Baillits; or Counril be abſent, the re#t no 
are preſent ſhell chooſe which Ref, muſt be the 'reſt of that number, whereof 
any are abſent; which is of the Provoſt, Balllies and Council in contra-diſtin- 
Gon to the extravrditiary Deacons 3 ahd it wete unreaſonable , that when 
there areno Proxies to be choſen for extraordinaty Deacons; (and (6 the or. 
Jinary Council can have no Vote inthoofing 6f thert that yer the extraordina- 
fy Deacons ſhould have Vote in the Ele&ion of Proxicy, br repreſenting the 
Leeters, and which is ſo ſtratife, that it was never heatd of till now; that the 
Complaitiers Zeal has ride them flad that ir the Set, which was never dreamed 
of before, | 7 eo ew id ou 

5. 'The Complainers infiſted ori'this Ground ; that albeit by the Setir be pro- 
vided, that before they proceed toEleR, there ſhall be an Oath Adminiſtrat to 
the Electors , thatchey (hall thoſe the perſons moſt meet; without Favour; Ha- 
tred, or Collufion, yet that was tefuſed;though it was dematided by Robert Blazks 
ood, and Inftraments taken thereon — 

To this it was anſwered, That the Defenders opy 


ne their former Anſwers, viz, 


That the pretence is falſe and calnmnious, fot upon - Robert Blackwood; making, 


and infifting in that motion, the then Provoſt rold the Council, that by theit 

Oath de fideli, « they were bound to give the Votes of theit Conſciences, and 

that they were to give the ſaids Votes as in the preſence of God 5 to which ey 
B 2 a 
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all gave their aſſent, and in particular Robert Blackwood, who acknowledged, 
that he was ſatisfied therewith, which is ſufficient ro latistie the Set, unleſs there 
were a difference betwixt aſſenting to give their Votes of their Conſciences in the 
preſence of God, and ſolemnly proteſting before God -z which differcnce is a 


niceity more ſuitable to Jefuirical Philoſophy, than to folid' Divinity and Law, 
and that they did aſſent to give the Votes of their Conlciences, as in the preſence 
of God, itis hoped, is ſufficiently proven by the Inſtrument, and Depoſitions 
of the Witnefles adduced, . ” 

6, The Complainers inſiſted on this Ground, That George Stirling ; and the 
other perſons mentioned in that Article of the Libel, did enter into a Conſpiras 
cy, by ſigning.-a Paper. under their hand, to adhere to Sir John Hall, 

To which the Defenders repeated their former Anſwer, viz. That the ſame 
was falſe and calumnious- FT eu 

After this Debate the Complainers pretending with a great deal of confidence, 
that all the matters of FaQ aſſerted by them, were ſufficiently proven by the 
Books and Regiſters produced, did Judicially paſs from all Probation by Wite 
nefſes ; But there being a Committee GrER_— by your Lordſhips, for Exa= 
mining the Defenders Witneſſes, adduced for proving their Libel of Reconvyen- 


tion, the Complainers did refile, ang prefled to have Witneſſes examined 


1pon ſeveral Points of their Libel, and among the: reſt , they urged before the 
Lords of the Committee, that Witneſſes might be received for proving the pre- 
tended Conſpiracy for adhering to Sir Jobs Hall, and contended that the 
ſame was probable pront de jure, by Writ, Witneſſes, or Oath of Party, 

To which it was anſwered,for the Defenders before theCommirtee, 1.1 hat the 
Libel being a Combination in Writ, by the Defenders alledged ſigning a Paper 
to adhere to Sir John Hall; is only probable ſcripto, becauſe ſuch a Combination 


without Writ to that purpoſe is no Crime, it being ordinary in the Magds'ee 


Chappel, for the Leſſer Part to be concluded by- the Major, and to promiſe to 
Vote in the Council as the Pluralitie did in the Chap;el; eſpecially ſeing if 
any ſuch Paper were produced , it might be a null Paper not probative a= 
gainſt the Defenders. 2, That the Combination libelled, was not probable ju 
ramento parts, becauſe it isa contravention of the 78. Act of the 14. Parliament 
King |ames the ſecond, diſcharging any Leagues or Bonds to be made within 
Burgh, but at the Commandment of the Head-officer, under the pain of Con» 
fiſcation of: h-1r Gocd+,and their Lives to be at the Kings Will :-So that the Com- 
bination libciled, being a Capital Crime, or at leaſt Infamie, the Defenders 
are not holden to Depone thereupon. To which it being Replied before the 
Committee, x. That Crimes are probable prout de jure eſp: ciallie done before many 
Witnefles, as this which was done in the Magdalen Chappel before the whole 
Deacons, 2. The Complainers not infiſting for the Detenders Life and Limb, 
they are oblig'd to Depotie upon' the Combination, eſpecialltie Their Majefies 
Privy Council reſtricting the ſame to an [Arbitrary Puniſhment, fo 

To which it. was duplied for the Defenders, to the firſt, That a Crime whereof 
the 'Nature-is to be in Writ , and without which it will not be a Crime, ic can» 
not be proven but by the Writ, againſt the Nullities whereof. the Defenders 
might object, ifit wereproduced, 2. Perſons by the Claim of Right are not 
oblig*d to Depone againſt themſelves in Capital Crimes , howſoever the Puniſh» 
ment be reſtricted; befides, that Their Maje#ies Privy Council have no ways 
reſtricted the Puniſhment here, nor would their Declaration prejudge His Maje- 


#ies Intereſt, but that his Adyocat might thereafter inſiſt before theJaftices for 
the ſame Crime. | 
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the Cothmi ftee appoltted the ſaids Defenders to depohe 
And it being alledged that they 


were content to depone inthe preciſe terms of the Libel, viz, that they had ſab. 


ſcribed no Paper obliging them to adhere to Sir Fohn Wall, and the cothplaineis 
replying that they ought to depone upon the whole Tegor and Import of the fore- 


faid Paper, what it was, if it was not oblidgment to adhere to Sir Fohs Hall, thit 


the Lords might thereupon Judge what the Paper imported, whereupon the Lords 
of the Commitce appointed ſeyeral of the Defenders to depone anent the whole 
Marter,relating to the ſaid pretended Combination ; by whoſe Depofitions it clear- 


y appears,that there was no of 1 ſubſcribed by them obliging them,or promiſing 


that they ſhould adhere to Sir Fobs Hall, which they deny in formal cerms 5 bat 
all they depone is,that the Magdales-Chappel having ſplit Votes;the major part 
being for Fames Mclurg,the Deponers having voted for Sit Fohn Hall were preft 
by ſome of the Complainers not to break the Unity of the Chappel, but to be 
concluded with the Pluralicy, and to Vore for Fames Milurg, whereupon the 


Deponers then declared, that they had voted according to their Confciences, 


and that they were not to blame for the breaking the Unity of the 
Chappel, becauſe the Deacon-Conveener occafioned the ſame,by his declaring to 
them ſome days before, that he would Vote for Sir Fohn Hall, encouraging them 
thereto, by declaring that the Chappel would be equal, and he would give his caſt- 
ing Vote, which Anſwer did not (atisfie ſome of theComplainers,but they Ril] preft 
that the Deponers might either be concluded dy the Vote of the Piuralicy, or el{6 
that they ſhould be extruded the Chappel, which forced the Depones to fign a 
Declaration in their own Vindication, be-.ring,that the Deacon-Conyeener decla- 


red to them he would be for Sir Fohn Hall, and that he himſelf hag altered his 

mind, and now blamed them for Voting tor Sir Jeb, in which Paper there was 

no engagement on them to adhere to Sir Fohn Hf, nor ſo much as a Declaration 

ot their defign for whom they would Vote, except their defign were iniferred 
_ © 
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from rhis, that they had already Voted for Sir Fobz Yak: fo that it is evident 

and undenyable, that this calumnious Article ot the Bond of Combination was 

libelled on, of defign ro get ſome Shadow and Pretence to make this a4 Council 

- Proceſs before your Lordſhips, there being no other Article, but what was com- 
perent to have been purſued before the Judge ordinar- fo 


In Reſpe& of all which, the Defenders ought to be aſfoilzied from this 
groundleſs and calumnious Purſait: and if the leaſt Scruple thereanenc 
remain with your Lordſhips, ( as is hoped there can be none, ) Ir is 

humbly defired, that your Lordſhips would remit the ſame to be 
| diſcuſt ſummarly before the Lords of Seſſon, as was done by your 
Lordſhips Predeceflors in the like caſe purſued by ſome of the 
Neighbours againſt Sir Andrew Ramſay, and that in reſpeCt that a» 
ny Difficulties arifing here,are occaſioned by the Complainers Nice» 
ties and Quiblings upon ſome Paſſages of the Ser, for detorting 
the true meaning thereof, and which being Debates anent the pointe 
of Right will eafily be cleared by the Lords of Seffion. Or other 
ways, it is humbly defired, that your Lordſhips would be pleaſed to 
adviſe with his Majeſty what is proper to be done in this Proceſs, 
in Reſpect it is of great Import to the Government of the King- 
dom, and will be a Preparative either for Settling or Unſecuring 
oegerally the Magiſtrats of the whole Royal Burrows, - - 


